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Friends of Cornell University express the fear that because in 
the article in our last number on "Systems in Legal Education" 
credit was given to Cornell for inventing the term "coacentric 
system," a false impression may be created that the Cornell Col- 
lege of Law used that system. To correct any misapprehension 
on that score it should be stated that the Cornell School of Law 
has at least a penchant for the case system. We quote from a 
letter from Dean Frank Irvine on the subject: 

"Pray do not consider us as 'wedded' to the case system, at 
least in the sense of pursuing the system exclusively or even as a 
cult. No system is imposed on the school. Every professor is 
free to pursue his own method. Every professor now here does 
use the case system, but in the first year work text books are 
used in connection with cases and I do not think that any member 
of this faculty believes that in its extreme form the case system 
is sufficient in itself." 

CONTEMPT OF COURT 

That the American Courts of today have an ever-increasing 
amount of litigation before them and that they should not be 
unduly hindered by counsel; also that they will not allow careless 
practitioners to offend their dignity by making unnecessary delays 
in court proceedings, is the decided stand taken by the St. Louis 
Court of Appeals of Missouri in In re Clark, 103 S. W. Rep. 1105. 
The decision seems to be one more of the signs of the times and 
emphasizes the fact that delays are dangerous, in law as well as 
in the outside world. 
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The case of State v. Wilkins, W. H. Clark, attorney for the 
defendant, was assigned for trial May 6th, 1907, in one of the 
Circuit Courts of the city of St. Louis. Mr. Clark appeared and 
explained that the defense was not ready for trial so that the 
case was postponed until 2 o'clock of the same day. He then 
appeared and presented an application for a continuance, which 
was overruled by the court but he was allowed until May 9th, at 
10 a. m. in which to secure the presence of witnesses. He failed 
to appear at the hour named, but sent word that he was engaged 
in trying a case in another court, whereupon the court notified 
him that the case would again be called at 5 o'clock of the same 
day. At that time the attorney appeared and at his request the 
case was set for trial at 9 a. m. of the next day, May 10th. 

The court was duly convened at 9 a. m. on the day set, but 
Mr. Clark failed to appear until 9:15 when he was promptly 
adjudged guilty of contempt and fined $10, the record showing 
that the delay was intentional. Several jurors were then examined 
and Mr. Clark at 10:40 asked permission to leave the court for 
ten minutes to attend to another case in which he was counsel, in 
the Court of Criminal Correction. The judge assented but Mr. 
Clark was away nearly an hour and on his return was fined $20. 
for contempt, in absenting himself for a time longer than the 
court had granted. 

That a court of record has the power and authority to punish 
for contempt is a well established doctrine, taken from the English 
Common Law, and the inherent right to relieve in a summary 
way against the misconduct of an attorney was recognized in 1805 
in New York. People v. Smith, 3 Caine, N. Y. 221. The reports 
contain many cases of contempt but none of them seem to have 
been for a mere delay in attending a session of the court although 
it is good law that if a contempt is committed in the presence of 
the court, the court has immediate jurisdiction of the person of 
the offender and he may be instantly apprehended at the court's 
discretion. Middlebrook v. The State, 43 Conn. 257. We can not 
adversely criticise the summary act of the judge in committing 
for contempt, for it has been stated that a criminal contempt con- 
sists in any act in disrespect of the court or its powers which 
obstructs the administration of justice or tends to bring the court 
into disrepute, Wages v. Commonwealth, 13 Ky. Law Rep. 925, and 
this case was of an aggravated nature and the delay extremely 
discourteous to the court. 

The court expresses itself very clearly when it says, "An 
attorney at law is an officer of the court and it is as much incum- 
bent on him to attend the sitting of the court when a case in 
which he is of counsel, is on trial, and which trial cannot proceed 
in his absence, as it is for the sheriff or the clerk of the court to 
be present. The absence of an attorney in certain circumstances 
unavoidably causes delay in the administration of justice which 
is a criminal contempt ; if not a contempt, then the administration 
in the courts of the State would be at the mercy of the attorneys 
and they, instead of being aids to the court might become an 
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insufferable obstruction to its administration of justice by merely 
remaining away from court when it was their duty to be in 
attendance." 

The power of committing for contempt lies solely in the dis- 
cretion of the judge and either tardiness on the part of counsel 
has been of rare occurence, which we are not inclined to believe, 
or this judge has been among the first to endeavor to enforce 
punctuality. 

Attorney Clark failed to pay the fines and was committed to 
jail whereupon he sued out a writ of habeas corpus alleging that 
he was denied a hearing. The Court of Appeals in commenting 
upon this said that the judgment record showed that "the court 
was of opinion that the delay on the part of said Clark was inten- 
tional" from which it reasoned that the court could not have 
formed this opinion without some evidence of the fact and as the 
habeas corpus proceeding was a collateral attact on the judgment, 
every reasonable attendment must be indulged in support of the 
judgment. In other words, the court on habeas corpus proceed- 
ings refused to investigate anything except what appeared on the 
face of the record, previously assuming that the court which had 
made the commitment had had jurisdiction. 

This view has been long held in England and is clearly 
expressed by Blackstone J. in Lord Mayor's case, 3 Wilson 188, 
204: "The sole adjudication of contempt and the punishment 
thereof in any manner, belongs exclusively and without interfer- 
ence to each respective court. Infinite confusion would follow if 
courts could, by writs of habeas corpus, examine and determine 
the contempts of others, for if they have power to decide, they 
ought to have power to punish." Contempt of Court, 20 Am. 
Law Reg. 292. So it is said to be the general practice not to 
inquire into the judgment of another court for contempt, Shattuck 
v. State, 51 Miss. 50, and the Supreme Court of the United States 
has adopted the rule that each Superior Court, being the judge of 
its own power to punish contemnors, no other court can question 
the existence of that power and the facts constituting the con- 
tempt need not be set out in the record. U. S. v. Hudson, 7 Cranch 
32 ; ex parte Kearney 7 Wheat. 38. This rule has, however, been 
modified in many of the states both by statutes and decisions, but 
the prevailing American view is that on a habeas corpus in case 
of a commitment for contempt, the court can examine only two 
questions: first, as to jurisdiction; second, as to the form of com- 
mitment. When the jurisdiction is undoubted and the commitment 
is sufficient in form and contains all that the statute requires, the 
prisoner must be remanded and the writ discharged. Rapalje on 
Contempt, p. 227. 

We fully believe that all attorneys should assist the court by 
prompt attendance and admire the decision of the St. Louis court, 
especially since it appears that the judge who made the commit- 
ment is dependent upon the people for election to his office. We 
might have expected such a ruling from one who had been 
appointed for life. The delay occasioned by a delinquent attor- 
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ney not only effects him but the court together with all its officers, 
as well as the opposing counsel, and we feel that the judgment 
of contempt in this case was deserved and fitting and that it 
should have its effect on court procedure. 



SUPPORT OF CHILDREN IN ABSENCE OF PROVISION THEREFOR 
IN DECREE AWARDING CUSTODY TO DIVORCED WIFE. 

The question as to the liability of the father for the support 
of the children in the absence of a provision therefor in the decree 
which awards their custody to the divorced wife, has given rise 
to one of the sharpest conflicts of authority known to the realm 
of law. The opposing decisions being almost equal in number and 
dignity, the opinions being based upon arguments equally strong 
and convincing, it would, indeed, be presumptious to say that one 
or the other constitutes the weight of authority. The most that 
can be said is that the oldest doctrine holds that the husband is 
not liable in such cases and that the trend of the decisions is 
towards the later doctrine which holds to the contrary. The 
former view still obtains in the following states: Connecticut, 
Illinois, Indiana, Kansas, Kentucky, Maine, Massachusetts, New 
York, and Rhode Island; the latter in Arkansas, California, 
Georgia, Michigan, Missouri, Nebraska, New Hampshire, Ohio, 
Vermont, Washington, Wisconsin and by the recent decision, in 
Maryland. 

In the recent case of Alyey v. Hartwig, 67 Atl. (Md.) 132, the 
plaintiff had obtained a divorce from her husband, in which pro- 
ceeding the custody of two infant children had been awarded to her 
but no provision made for their maintenance. She, having sup- 
ported the children since the decree, brings this action against her 
husband to recover the expense therefor. It was held that she 
could recover. The court reaches this conclusion from the fact that 
the father is primarily liable for the support of his infant children 
and cannot relieve himself of this obligation by his own wrong. 

The two views differ : first, in their conceptions of the common 
law in regard as to whose duty it is to support the minor children ; 
second, as to who is entitled to the services of the infant children 
after divorce ; third, as to the effect of father's wrong upon his 
rights in the premises; and fourth, as to the conclusiveness of the 
decree upon subsequent proceedings. 

The first and oldest view is based upon the following facts. 
The obligation to support, protect and educate the children is a 
nataral obligation and at common law was the duty of both parents 
and rested equally upon them. It is made a statutory duty in 
those states enacting that "The father and mother, grandfather 
and grandmother, of poor, impotent persons, shall maintain them 
if of sufficient ability, as the quarter sessions shall direct." While 
the relation of husband and wife continues, the husband is the 
head of the family and it is his duty to support and educate the 
children, so far as third persons are concerned. But as between 
the husband and wife and the children, the duty is equally that of 



